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I.  EXECUTIVE SUMMARY

The National Rural Water Association’s (NRWA’s) first regulatory priority is to ensure, insofar as possible, that drinking water is delivered to small and rural community water customers, and that the water delivered is protective of public health.  NRWA strongly believes that all rules under the Safe Drinking Water Act (SDWA) should be based on solid peer reviewed science and supported by adequate, quality data appropriate to all sized systems.  The occurrence of and exposure to contaminants should be assessed across all water system sizes and take into account the most sensitive population groups for each contaminant.

The risk level associated with contaminants in drinking water is an important element in public health.  The level of acceptable risk for a drinking water contaminant must be defined taking into consideration competing risks and risk trade-offs.  The US Environmental Protection Agency’s (USEPA’s) practice of using a fixed upper bound of acceptable risk (1/10,000 or 10-4) is neither mandated nor appropriate in establishing a health-based standard.  In addition, the agency’s policy of setting a maximum contaminant level goal (MCLG) of zero for carcinogens is unrealistic and results in inappropriate use of resources.

Risk assessments should be fully transparent and based on the use of central tendency estimates of the value of risk parameters.  Sensitivity analyses should be used to demonstrate the collective impact of precautionary assumptions, and should account for latency in cancer induction by appropriate discounting.  NRWA supports the consideration of sensitive subpopulations in the development of drinking water standards.  To do so, small and rural water systems must have the flexibility to meet local subpopulation needs through alternative approaches appropriate to local conditions.

Both benefits and costs are an important consideration in setting drinking water standards.  When balancing the benefits and costs of regulations, the appropriate parameter to use is incremental net benefits.  In addition, the currently used value of a statistical life is seriously flawed.  Future benefits and costs must be discounted to present value.  When differences exist between USEPA and industry compliance cost estimates, these differences must be satisfactorily resolved.  USEPA should proceed to define defensible Unreasonable Risk to Health (URTH) levels and implement the variance provisions of Sec. 1415 and the exemption provisions of Sec. 1416 consistent with the intent of the SDWA.

USEPA should practice full disclosure and provide complete transparency by listing all precautionary assumptions imbedded in maximum contaminant level (MCL) development and the Health Risk Reduction and Cost Assessment (HRRCA) of a regulation.  When a risk assessment shows that a contaminant requires regulation, the MCL value should be based on a comprehensive HRRCA that utilizes central tendency estimates of incremental net benefits and on risk assessments that consider exposures of various magnitudes, frequencies, and durations (MDFs).

NRWA believes that the cost of delivering public-health-protective drinking water must be affordable to small and rural water system customers.  Median Household Income (MHI) alone is not an appropriate measure of affordability.  USEPA must consider the affordability to low income households.  Affordability analyses must be broad in scope and consider the cost of treatment technology imposed on a community for compliance when estimating national compliance costs, not just for variance determinations.
NRWA supports the State’s right to determine implementation, variances, exemptions, and compliance with drinking water rules.  New approaches for decentralized treatment and dual system alternatives should continue to be developed.  When appropriate, the decision to privatize must be a local choice, and not mandated.
  Flexibility should be built into the implementation and enforcement of MCLs to account for the wide variation in system sizes and characteristics.  USEPA should be required in developing MCLs to provide an objective MDF basis for determining under what circumstances noncompliance will be deemed “significant noncompliance” from a public health perspective.  

The SDWA should be amended to require USEPA to establish compliance provisions for MCLs that reflect the analytical error band associated with each contaminant.  For example, a system should not be deemed out of compliance with an MCL until it exceeds the MCL by two standard deviations of the results of the USEPA-approved analytical method(s).  The SDWA should be amended to enable water systems to raise affordability as an “affirmative defense” in an enforcement action.
USEPA has given insufficient attention to the compounding effects of regulations.  NRWA supports, whenever feasible, non-regulatory approaches and incentives to achieve the goal of providing public-health-protective drinking water.

II.  INTRODUCTION

The National Rural Water Association (NRWA) is a federation of state affiliates striving to improve public health through the availability of drinking water that is protective of public health.  Collectively, NRWA represents over 22,000 small drinking water and wastewater systems across the country.

In 1999, NRWA initiated a comprehensive evaluation of its regulatory policies as an ongoing effort to assist the association in analyzing technical and regulatory issues of importance to small water systems, and to provide support for the development of regulatory initiatives adopted by NRWA.  While analyzing issues of concern to small systems, NRWA commissioned subject-matter experts to prepare white papers on key regulatory topics.  To date, 16 such white papers have been prepared, which are being used to educate NRWA members, and to identify sections of the SDWA that are currently unresponsive to small-system needs.  At the time they were prepared, the NRWA white papers represented the current state of the knowledge on the topic covered.  Current white papers have recently been published by NRWA in a compendium (NRWA 2003).  Although the views expressed in each white paper are those of the author(s), each white paper is intended to inform the NRWA policy development process.
The purpose of this white paper is to present NRWA policies that have been fashioned as a result of the findings expressed in the above-mentioned white papers, discussions with professionals in the field, input from NRWA staff, and input, review, and approval by the NRWA leadership.  NRWA policies and positions are presented in bold italic, followed by a brief rationale.  For a more expanded discussion of the technical and scientific basis of the policies discussed below, the reader should refer to the original white papers and the references cited therein.  The white papers are also available from the NRWA web site (www.nrwa.org/whitepapers/default.htm).

III.  PROTECTING PUBLIC HEALTH

Policy on Public Health Protection

NRWA’s first regulatory priority is to ensure, insofar as possible, that drinking water is delivered to small and rural community water customers, and that the water delivered is protective of public health. (Policy Approved by NRWA Board)
Drinking water is regulated by the US Environmental Protection Agency (USEPA) under the Safe Drinking Water Act (SDWA).  USEPA’s regulatory process for drinking water contaminants involves: 1) identification of potential contaminants listed on the Contaminant Candidate List (CCL); 2) estimating or measuring the occurrence of potential contaminants (Unregulated Contaminant Monitoring); 3) evaluating the health impact of the contaminants (Risk Assessment); 4) developing a regulatory approach such as a Maximum Contaminant Level (MCL) or treatment technique (Risk Management); and 5) implementing the regulation (Enforcement).

Currently, National Primary Drinking Water Regulations (NPDWRs) and maximum contaminant level goals (MCLGs) have been set for 92 contaminants.  These include turbidity, 8 microbiological contaminants, 4 radionuclides, 19 inorganic contaminants, and 60 organic contaminants.  MCLs have been set for 83 contaminants, and 9 contaminants have treatment technique requirements.  MCLs and treatment technique requirements are enforceable by USEPA, whereas MCLGs are not.  Secondary MCLs are recommended for 15 contaminants to ensure the aesthetic quality of drinking water, and a few states have adopted them as enforceable standards.

The first priority of any drinking water regulatory action must be the protection of public health.  This simple goal provides the fundamental basis of the overall NRWA policy framework.  This does not mean that the most conservative regulatory option must be selected in order to be health protective.  Indeed, setting overly conservative regulations for small and rural water systems typically results in higher compliance costs with little or no additional benefits.  In addition, incremental benefits as well as net benefits typically decrease, and countervailing risks and/or offsetting costs to the community increase.

VI.  SCIENCE, RISK ASSESSMENT, AND RISK REDUCTION

Policy on Good Science

NRWA strongly believes that all rules under the Safe Drinking Water Act should be based on solid peer reviewed science and supported by adequate, quality data appropriate to all sized systems. (Policy Approved by NRWA Board)
The 1996 SDWA amendments specifically require USEPA, to the degree that an agency action is based on science, to use the best available, peer‑reviewed science and supporting studies conducted in accordance with sound and objective scientific practices.  USEPA must use data collected by accepted methods or best available methods (if the reliability of the method and the nature of the decision justifies use of the data).

Application of the SDWA ‘sound science’ requirement to the regulatory process was clarified on March 31, 2000, when the U.S. District Court issued a ruling vacating the MCLG for chloroform (Court of Appeals 2000).  The Court found that USEPA had indeed violated the SDWA by failing to use the best available, peer-reviewed science in setting the MCLG.  The Court found the zero MCLG to be arbitrary and capricious, and in excess of statutory authority.  The D.C. Circuit Court ruled in favor of the petitioners, concluding that:

“[i]n promulgating a zero MCLG for chloroform, EPA openly overrode the “best available” scientific evidence, which suggested that chloroform is a threshold carcinogen.”

The court also rejected the Agency’s rationale that it adopted a zero MCLG because it wished to consult further with its Science Advisory Board (SAB) about chloroform’s carcinogenicity. The court found that:

“however desirable it may be for EPA to consult an SAB and even to revise its conclusion in the future, that is no reason for acting against its own science findings in the meantime.”

Significantly, the court concluded that

“EPA cannot reject the ‘best available’ evidence simply because of the possibility of contradiction in the future by evidence unavailable at the time of the action—a possibility that will always be present.”

The best available science is the scientific evidence that is available at the time of a rulemaking.  The possibility of contradiction based on future scientific data or peer review is not a legitimate basis for rejecting the science that currently exists.  USEPA may be acting illegally when it relies on default assumptions, when the best available science supports less-conservative approaches for assessing risk.

Policy on Use of Occurrence and Exposure Data

NRWA believes that occurrence of and exposure to contaminants should be assessed across all water system sizes and take into account the most sensitive population groups for each contaminant. (Policy Approved by NRWA Board)
When considering regulation of a drinking water contaminant and assessing the potential impact of alternative regulatory options, USEPA must consider the likelihood that the contaminant is known to occur or may occur in public water systems.  Typically, contaminant occurrence in public water systems is not uniform and may vary with respect to geographical location, source water, water system size, and other factors.  Careful assessment of contaminant occurrence is necessary in order to assess potential contaminant exposures and estimate the cost of treatment.

Policy on Acceptable Risk

NRWA believes that (1) the risk level associated with contaminants in drinking water is an important element in public health, (2) the level of acceptable risk for a drinking water contaminant must be defined by taking into consideration competing risks and risk trade-offs, and (3) the use of a fixed upper bound of acceptable risk (1/10,000 or 10-4) is neither mandated nor appropriate in establishing a health based standard. (Policy Approved by NRWA Board)
What constitutes an ‘acceptable risk’ is an important consideration in regulatory decision making (Cohen 2001).  To some people, ‘acceptable risk’ is synonymous with the absence of risk, in other words, ‘zero risk.’  But ‘zero risk’ as the standard of acceptability would be extremely costly, and is technologically infeasible.

The SDWA recognizes the difficulty in determining ‘acceptable risk’ by making a distinction between the health goal (i.e., the maximum contaminant level goal (MCLG)) and the enforceable level (i.e., the maximum contaminant level (MCL)).  The assumption is generally made that even the smallest exposure to a carcinogen may theoretically pose a non-zero risk of disease.  Therefore, the non-enforceable MCLG for human carcinogens via ingestion are typically set at ‘zero’ as a matter of USEPA policy.  However, it is not technically feasible to lower contaminant concentrations to zero.  Therefore, the enforceable MCL is set as close to the MCLG as is ‘technically feasible.’

Cohen (2001) notes that technical feasibility is an ambiguous standard.  After reviewing decision theory, application of the precautionary principle, and cognitive risk perception theory, he concludes that none of these frameworks identify a particular maximum risk magnitude as acceptable in all circumstances.  The US regulatory agency practice of determining acceptable risk reflects elements of each of the above frameworks, and differs from one agency to the next.  Characteristics vary from risk to risk, therefore, acceptability cannot have a fixed maximum magnitude.

Assessing risks against a single acceptable risk limit is not appropriate; rather, flexibility should be provided to account for differences in risk perceptions and abilities to pay for risk avoidance.  

Policy on MCLG = Zero for Carcinogens

NRWA believes that the policy of setting an MCLG of zero for carcinogens is unrealistic and results in inappropriate use of resources. (Policy Approved by NRWA Board)
USEPA assesses many toxic chemicals regulated in drinking water as if the chemical has a threshold dose.  The exceptions are chemicals that produce cancer.  A threshold dose is a dose that is just sufficient to induce an adverse effect.  By definition, doses lower than the threshold are without effect.

Bull (2001) notes that the use of no-threshold models for carcinogenic chemicals arose from a theory of chemical carcinogenesis whereby cancer is initiated by a mutation in a stem cell.  Because mutation has been viewed as an irreversible process, a finite probability exists that a mutagenic carcinogen carries a risk for cancer at a dose above zero.  

Modern research has demonstrated that chemicals cause cancer by a variety of mechanisms.  Although mutation is important in carcinogenesis, a chemical need not cause mutations to be carcinogenic—mutations do arise spontaneously in many organs. 

Where exceptions to the no-threshold assumption can be proven, USEPA’s new cancer risk guidelines allow carcinogens to be treated as if thresholds exist.  However, there is a sizeable burden of proof.  Data from epidemiological studies and toxicological data ordinarily available for the majority of chemicals fall far short of the data needed to depart from the linear no-threshold regulatory default.  Generating the chemical-specific data necessary to replace the default assumption is very expensive.  Resources could be better used to characterize the distribution of individual sensitivities to specific contaminants.

Policy on Risk Assessment Transparency, Precautionary Assumptions, and Latency

NRWA believes that (1) Risk assessments should be fully transparent and based on the use of central tendency estimates of the value of risk parameters, (2) USEPA should use sensitivity analyses to demonstrate the collective impact of precautionary assumptions, and (3) USEPA should account for latency in cancer induction by appropriate discounting. (Policy Approved by NRWA Board)

USEPA bases regulatory decisions on an assessment of the potential human health risk of the contaminant(s) to be regulated.  These risk assessments typically include conservative assumptions based on agency policy (Raucher 2003).  Blending of science and policy occurs because of the uncertainties and variabilities that exist in estimating risks.  These uncertainties cannot be easily resolved or circumvented, and because decision-makers sometimes must proceed despite the existence of large and unresolved uncertainties.  As a result, many policy-based judgments are embedded in how risk assessments are performed.  These science policy assumptions tend to be very conservative, based on a precautionary approach that seeks to err on the side of safety.

Precautionary assumptions and adjustment factors are suitable when the calculations are used strictly in a risk assessment context such as establishing a no risk goal such as the MCLG.  However, for risk management decisions in determining how strictly to set an MCL, it is contrary to good science and statutory directives to carry forward risk estimates impacted by precautionary policy assumptions.  Science policy assumptions that are too conservative result in an inflated estimate of the level of risk posed by contaminants, and therefore to an overstatement of the benefits of regulation.  It is not unreasonable to expect that benefit estimates derived using precautionary assumptions may be 10, 20, 100, or even many more times higher than expected using mean or median estimates.     

To the extent possible, USEPA should remove precautionary policy assumptions, and provide central tendency estimates of the value of risk parameters.  Upper and lower bounds for these risk estimates should be provided through sensitivity analyses.

Policy on Sensitive Subpopulations

NRWA supports the consideration of sensitive subpopulations in the development of drinking water standards.  To do so, small and rural water systems must have the flexibility to meet local subpopulation needs through alternative approaches appropriate to local conditions. (Policy Approved by NRWA Board)
A sensitive subpopulation is one that is at increased risk of some adverse health event or outcome after exposure to a contaminant in drinking water.  By increased risk, this means an increase when compared to the total general population.

Griffiths (2001) has reviewed the characteristics of and issues associated with sensitive subpopulations.  He notes that all people, no matter their personal beliefs, customs, or health, move in and out of being a sensitive subpopulation through their normal life cycle.  The 1996 SDWA amendments require USEPA to consider susceptible subpopulations when making health risk assessments.

Policy on URTH, Variances and Exemptions

NRWA believes that USEPA should proceed to define defensible URTH levels and implement the variance provisions of Sec. 1415 and the exemption provisions of Sec. 1416 consistent with the intent of the SDWA.

Currently, variance and exemptions for water systems may only be issued upon a finding that an unreasonable risk to health (URTH) will not occur if the variance or exemption is implemented.  By intent, the SDWA defines URTH levels as protective of public health.  USEPA has had difficulty in establishing appropriate URTH levels and this has been a barrier to the proper implementation of SDWA Sec. 1415 and 1416.  NRWA is currently funding a white paper effort to examine the issues associated with URTH and how such values might be established.  
V.  BENEFIT-COST ANALYSIS (BCA) and HEALTH RISK REDUCTION AND COST ANALYSIS (HRRCA)

Policy on BCA and Incremental Net Benefits

NRWA believes that (1) both benefits and costs are an important consideration in setting drinking water standards and (2) in balancing the benefits and costs of regulations, the appropriate parameter to use is incremental net benefits. (Policy Approved by NRWA Board)
The SDWA as amended in 1996 requires USEPA to conduct a benefit-cost analysis (known as a Health Risk Reduction and Cost Analysis, or HRRCA) that contains both quantitative and non-quantitative information, compares incremental benefits to incremental costs, and indicates the presence and impacts of uncertainties.  Based on the HRRCA, USEPA is required to issue a formal determination that the benefits of each standard justify the costs.  The agency may set MCLs at levels other than what is technologically feasible if the benefits are found not to justify the costs.  

Raucher (2001) notes that, in accordance with standard economic principles, the objective should be to identify the MCL at which the benefits exceed the costs by the widest margin—the point where the “net benefits” are the greatest.  The MCL that yields the greatest net benefits is the point where “incremental benefits” still outweigh “incremental” costs and where moving to a more stringent option would add more costs than benefits (where incremental benefits become outweighed by incremental costs).

Policy on Use of the ‘Value of Statistical Life’

NRWA feels the currently used value of a statistical life is seriously flawed and that future benefits and costs must be discounted to present value. (Policy Approved by NRWA Board)

The benefits of a drinking water regulation are often thought of as a reduced number of illnesses (morbidity) or deaths (mortality).  However, there is no identifiable individual whose life is saved or illness avoided.  Instead, the benefits reflect “statistical lives” because regulations reduce low-level risk borne across a large population.  Also, because every person is mortal, no regulatory action truly “saves lives.”  Instead, MCLs reduce a number of premature fatalities, or increase life expectancy expressed as life years saved (LYS).

To assign a monetary value to risk reductions, analysts rely on estimates developed for the “value of a statistical life” (VSL) by looking at how people state or reveal their “willingness to pay” for lower (or elevated) risks.  These estimates represent monetary measures of the value individuals place on the change in quality of life achieved as a result of a risk reduction.  This approach is appropriate when conducted in accordance with well-established and broadly accepted principles of welfare economics.  

Improvements in USEPA’s approach is needed by including latency periods for delayed onset of health effects, and discounting the results to present value (using the same discount rate applied to all other benefits and costs.)

Policy on Resolution of Cost Estimates

NRWA believes that differences between USEPA and industry cost estimates must be resolved. (Policy Approved by NRWA Board)

It is not uncommon for compliance cost estimates developed by USEPA to be lower, and in some cases substantially lower, than the compliance costs estimated by regulated water utilities and/or their national representatives.  It is important for USEPA to recognize that costs faced by water systems are progressively increasing, and that most water systems may have only one, or in a few cases two, opportunities to make major treatment upgrades or changes in treatment processes within any 10 year period.  Accurate and reasonable compliance cost estimates are needed to fairly judge the impact of regulatory options under consideration.  When differences exist between agency and industry cost estimates, USEPA should seek to resolve these differences and provide national cost estimates that fairly represent the totality of costs that will be faced by the regulated community.

Policy on Precautionary Assumptions, and Central Tendency Estimates

NRWA believes that (1) USEPA should practice full disclosure and provide complete transparency by listing all precautionary assumptions imbedded in MCL development and the HRRCA assessment of a regulation, and (2) when a risk assessment shows that a contaminant requires regulation, the MCL values should be based on a comprehensive HRRCA that utilizes central tendency estimates of incremental net benefits and on risk assessments that consider exposures of various magnitudes, frequencies, and durations (MDFs). (Policy Approved by NRWA Board)
USEPA is required to prepare a Health Risk Reduction and Cost Analysis (HRRCA) and use the analysis when setting MCLs.  Raucher and Damodaran (2003) note that HRRCAs developed to date have not consistently adhered to applicable guidelines, directives, or recommendations of the Office of Management and Budget (OMB), USEPA Science Advisory Board (SAB), and the US General Accounting Office (GAO).  Among the key areas needed to improve the technical content of HRCCAs are the following:

· Improved transparency and consistency, including illustration of the extent to which precautionary assumptions influence the projected health risks and benefits.

· Presentation of the “most likely” or “central tendency” estimates of benefits and costs.  To the extent possible, central tendency estimates should be used in MCL development and in HRRCA estimates with upper and lower bounds provided for these estimates.
· Consistently using incremental net benefits as a basis for identifying the potential health standards most likely to maximize net social benefits and, hence, as a core criterion for interpreting when costs are “justified” by the benefits.

· Consistently providing benefit and cost information on a system size basis, so that incremental-net-benefits information for small systems (and not only aggregate national estimates) is available to decision-makers.  USEPA should develop cost estimates by system sizes rather than as national aggregates.
· Properly accounting for latencies and cessation lags in cancer risk reductions, and then discounting benefits appropriately.

· Providing HRRCA information in a timely fashion to stakeholders and decision-makers so that the information precedes the MCL decision and can be used to enlighten deliberations about regulatory option selection.

In setting MCLs, USEPA should be required to develop information not just on lifetime exposure, but also on the risks associated with excursions of varying magnitude, duration, and frequencies (MDFs).
VI.  LOCAL CHOICE AND AFFORDABILITY

Policy on Delivery of Affordable Water

NRWA believes that the cost of delivering public-health-protective drinking water must be affordable to customers of small and rural water systems. (Policy Approved by NRWA Board)
Small communities face difficult choices when spending dollars to protect human health and the environment.  Limits on resources mean that risk reducing programs compete for financial resources, time, and attention.  When considering the value of investments in drinking water treatment, a community must ask the following questions (Gray and Cohen 2001):

· How much will the intervention reduce risk?

· Have countervailing risks been considered?

· Is this an efficient use of resources?

Comparative risk analysis tools should be used within a community to help set priorities and reflect the choices of its citizens.  Risk comparisons can be used to set priorities and, when supplemented by information about cost and feasibility of different strategies, encourage the “most bang for the buck” in risk management choices.  Benefit-cost analysis can help to ensure that programs that consume resources, either public or private, are wise investments.

A simple dictionary definition of “afford,” is the ability to bear a cost without undue burden or hardship.  For a small system or household that is struggling financially, the affordability concept is not theoretical or legal, but is very practical.  Limited funds must be spent wisely to avoid hardship.  SDWA affordability considerations must be reasonable, practical, and result in affordable outcomes, or else small communities will spend limited funds for little or no benefit, while more important household or community needs go unfunded.

Policy on MHI and Affordability to Low Income Households

NRWA believes that Median Household Income (MHI) is not an appropriate measure of affordability.  USEPA must consider the affordability to low income households. (Policy Approved by NRWA Board)
Affordability of water service is becoming increasingly important on the local, state, and national level.  Water rates continue to increase because of new regulatory requirements, the need to replace aging infrastructure, expenditures to address water system security, and overall cost pressures such as inflation.  Rubin (2001a,b; 2002a,b; 2003) has developed a series of analyses examining several critical aspects of affordability, documenting clearly the economic differences between metropolitan and rural areas, and the inadequacy of median household income (MHI) as a sole indicator of affordability.

When examining regulation affordability, the ability to pay of the customer must be the focus.  For small systems, USEPA does not consider whether a regulation is affordable on a case-by-case basis.  Instead, affordability on a national level is determined for all systems in each of three size categories: those serving 25 to 500 customers, 501 to 3,300 customers, and 3,301 to 10,000 customers.  USEPA has chosen to focus on the “typical or ‘middle of the road’ households” in each size category and not consider the poorest or richest households.  For such an analysis, however, the poorest households are the most ‘sensitive’ to cost increases and they are of primary concern.  If water bills increase for low-income households, they will sometimes be forced to make serious tradeoffs between essential goods and services.  USEPA rejects this conclusion (USEPA 2001), but NRWA contends it to be true, and studies show that economic tradeoffs do occur in low-income households (Mercier et al 2000, Bauman 1998, Edin and Lein 1997, FCC 2001).  

A national affordability criteria of 2.5% MHI is currently used.  Thus far, USEPA has determined that all current and proposed regulations are affordable for all small systems, and therefore no small system variances can be issued.  This determination has been made because USEPA believes that, for each regulation, either 1) not complying with the regulation would represent an unreasonable risk to health (URTH) for customers on a national basis, or 2) a treatment technology exists that every small system can afford, considering national affordability estimates.  The first point does not recognize that precautionary assumptions implicit in USEPA regulations may allow setting a value for URTH that differs from a regulation.  The second point does not recognize the severe limitations of using national median values in national affordability estimates.

A recent report from a USEPA Science Advisory Board (SAB) subcommittee critiqued aspects of USEPA’s affordability methodology.  The SAB (2002) recommended the following:

· USEPA should use a lower percentage than the current 2.5 percentage of median household income for the national-level affordability threshold, because some small water systems appear to have genuinely struggled with costs, and yet the threshold has never been exceeded.

· Due to considerable differences among small systems, USEPA’s determination of affordability should be fairly low, to avoid the possibility of penalizing small systems that require “expensive” treatment.  Ideally, it would be better to consider each system on a case-by-case basis.

· USEPA should use a lower income percentile instead of the median when determining affordability, in order to better capture impacts on disadvantaged households.

· USEPA should develop clear and formal guidelines concerning when variances should be provided at the local level.

· USEPA should assess affordable technology on a regional basis, or even local basis, rather than on a national basis, in order to assess a community’s available resources more accurately.  In addition, whether the system is in a rural or metropolitan area should also be considered.

Use of MHI as a sole indicator of affordability is inadequate.  Multiple indicators are needed to more accurately capture the ability of a community to afford increased water rates.  In addition, a national-level-affordability analysis that focuses on the “typical or ‘middle-of-the-road’ household’” by definition does not properly focus on communities with affordability concerns, and consequently overlooks the needs of low-income households.

Policy on Affordability Analyses

NRWA believes that affordability analyses must (1) be broad in scope and (2) consider the cost of treatment technology imposed on a community for compliance when estimating national compliance costs, not just for variance determinations.  (Policy Approved by NRWA Board)
USEPA has acknowledged that as additional rules are implemented, the amount of income that water systems can spend on compliance costs will shrink, and the need for variances will increase.  Assessment of treatment costs should be judged against affordability criteria that are specific for the demographics of systems affected.  Review of USEPA documents and discussions with agency staff reveal that a projection has not been done of the current affordability baseline for the cost ($/household/year or $ per water system by size) of meeting all existing and promulgated drinking water regulations.  

The Agency does not know the total cost a small system would be expected to pay for all SDWA regulations for which it will ultimately have to comply—this makes long-term planning virtually impossible.  USEPA should determine what the affordability baseline is for current and promulgated rules, disclosing all assumptions imbedded in its affordability analysis.

VII.  ALTERNATIVE WATER DELIVERY

Policy on Decentralized Treatment and Dual Systems

NRWA supports the development of new approaches for decentralized treatment and dual system alternatives. (Policy Approved by NRWA Board)
Alternative approaches for providing safe drinking water are available that, for some small systems, may be less costly than the conventional approach of centralized treatment.  Cotruvo (2003) has reviewed the approaches available for providing potable water in small systems.

Three broad categories of choices include: 1) central pre-manufactured package technologies; 2) community-managed decentralized and supplemental treatment in the home (and other regular water access points such as schools and businesses) and bottled water; and 3) dual distribution systems that provide a small amount of high quality drinking water, and a larger quantity of lower quality (perhaps reclaimed wastewater) for high volume lower quality uses.

The SDWA currently allows the use of POU/POE technologies for SDWA compliance under certain conditions.  There is some question as to whether bottled water is allowed for regulatory compliance under the SDWA.  Package plants are certainly allowed for compliance under the SDWA.  Dual distribution systems and use of reclaimed water are allowed under the SDWA and have been applied in many areas, but state regulatory requirements associated with the use of reclaimed water must be met and differ by state.  

Additional study is needed to demonstrate the economic feasibility of alternative water delivery methods for small and rural water systems.  Such alternative methods must also be acceptable to regulatory agencies.

VIII.  VARIANCES, EXEMPTIONS, CONSOLIDATION, AND PRIVATIZATION

Policy on the State’s Role in Implementation, Variances, Exemptions, and Compliance Determination

NRWA supports the State’s right to determine implementation, variances, exemptions and compliance with drinking water rules. (Policy Approved by NRWA Board)
Implementation of SDWA regulations is delegated to State Primacy Agencies, who must adopt, interpret, and apply regulatory requirements to water systems.  In so doing, State Primacy Agencies must make judgments as to how to apply regulations to specific situations and make determinations of when a water system is or is not in compliance.  Under the SDWA, water systems that have difficulty meeting USEPA regulations as adopted by their State Primacy Agency may qualify to seek relief in the form of a variance or exemption.  Objections to the issuance of variances and exemptions have been voiced because it is argued that they constitute a ‘dual standard.’  Unfortunately, the discussion regarding variances and exemptions has been clouded because of confusion over what does or does not constitute a ‘dual standard.’

The concept of a different regulatory requirement for a contaminant based on system size or other factor has generated spirited discussion.  Some groups oppose any regulatory action that might in some way be construed as a “dual standard,” including variances and exemptions clearly authorized and intended by the SDWA.  For purposes of this discussion, a “dual standard” is a regulatory program that contains two or more sets of requirements for the same contaminant applicable to different water systems or classes of water systems.

In the context of the SDWA, a dual standard could mean an NPDWR that contains two different MCLs or different treatment techniques that will likely result in different contaminant levels.  Instances where some systems are required to comply with an NPDWR provision and other systems are not, represent the most dramatic application of dual standards.

Fensterheim (2003) reviews USEPA’s historical practice of excluding certain categories of water systems from regulatory requirements.  The Agency has exempted certain water systems based on determinations that the exposure, and therefore the risk potential for certain water systems, did not need regulatory control.  Since 1996, USEPA has also applied benefit-cost balancing authorized in the Amendments to exclude some water system categories from specific contaminant regulation on grounds that the costs of imposing a requirement is not justified by the benefits.  USEPA has also cited as support Congress’ goal in enacting the 1996 Amendments, i.e., to focus on the most significant problems.

Congress has accorded USEPA substantial flexibility in focusing SDWA implementation on areas of cognizable public health risks, including application of approaches that might be considered by some people as a “dual standard.”  But the Agency has not yet fully taken advantage of the flexibility it does have under the SDWA.  The Agency has the legal authority to develop appropriate regulatory requirements that minimize regulatory burdens when the benefits are trivial or of no value.  USEPA itself notes:

“In Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979), the D.C. Circuit reviewed EPA’s decision to create a de minimis exclusion under the Clean Air Act.  The Court stated that, “[u]nless Congress has been extraordinarily rigid, there is likely a basis for an implication of de minimis authority to provide exemption when the burdens of regulation yield a gain of trivial or no value.” 636 F.2d at 360-361.  EPA does not believe that the SDWA falls within the very narrow class of statutes that precludes fashioning appropriate exclusions for activities with de minimis impact.” (USEPA 2000). 

USEPA has not supported an approach whereby the requirements for large and small systems are so different, that small systems are not required to comply with regulations.  However, NRWA argues that a multi-tiered approach is needed so that decisions of where to invest limited funds is made on a local basis, where the community determines that their health would be most benefited.  

Variances and exemptions in and of themselves are not dual standards, as these are programs that authorize temporary deviations from a standard, and are not standards themselves.  Small system variances may begin to approach the status of a dual standard in that they set out a different set of requirements for small systems based on affordability, which may remain in effect for an indefinite period.

Draft Policy on Consolidation

NRWA believes that consolidation must be a local choice, and not mandated.
  

Consolidation is often raised as a possible approach for small water systems, especially in discussions of water service affordability.  Consolidation incentives exist in the SDWA.  Furthermore, State drinking water programs are required to assess the applicability of consolidation when reviewing system compliance options, funding applications, and new system formation.  Efforts to exert pressure to consolidate or mandate consolidation beyond these requirements are not necessary for consolidation to be applied to those situations where appropriate.

Some water systems have formed partnerships and/or pursued consolidation in an attempt to economize services.  But this will not always be possible because 1) large distances exist between most water systems, 2) other alternatives are more economical, or 3) the local communities or water systems prefer not to consolidate or form partnerships (for whatever reason).  Furthermore, because treatment technology must still be installed in most situations, compliance costs are not always lower following consolidation.

Consolidation should only be considered an option to address affordability concerns where it is feasible, and where it is freely chosen by the community as the preferred approach to providing public health protection for consumers.  But such a decision must be a local choice.  A water system out of compliance and/or facing an unaffordable regulation must be allowed to decide its own destiny from among available options, including the possibility of installing a variance technology, consolidation (in some form or another), purchasing water, temporary alternative water delivery, or other acceptable means of compliance.

Draft Policy on Privatization

NRWA believes that the decision to privatize must be a local choice, and not mandated.

Privatization is an option that may be available to some small water systems in order to respond to the increasing challenges of providing safe drinking water to consumers.  There are advantages and disadvantages of private ownership, contract operations, public-private partnerships, and municipal ownership.  Privatizing all or part of a small water system operation may or may not enable the system to more easily comply with drinking water regulations, because the costs of compliance must still be paid for by that system, regardless of ownership.

Small water systems must carefully consider the costs associated with privatizing.  Determining the costs associated with public ownership versus a privatization option can be complicated.  Private operators typically compare optimized or ‘bare bones’ costs to current public costs, and then claim to offer comparable services at a lower cost.  But cost savings projected in this way may not be realized, resulting in contract adjustments or add-on services for additional fees.  Also, municipally-owned small water systems can respond by becoming more efficient themselves, lowering their cost of operation to be competitive with private operators.  NRWA is currently funding a white paper on privatization to assist small and rural water systems in evaluating options, advantages, and disadvantages.

Privatization should only be considered an option where feasible, and where it is freely chosen by the community as the preferred approach to providing public health protection for consumers.

IX.  ENFORCEMENT FLEXIBILITY

Policy on Enforcement Flexibility

NRWA believes that flexibility should be built into the implementation and enforcement of MCLs to account for the wide variation in system sizes and characteristics. (Policy Approved by NRWA Board) 

Due to both the cost and complexity of achieving SDWA regulatory compliance, many water systems, particularly small systems, are experiencing formidable challenges.  Koorse (2003) has examined whether the SDWA enforcement provisions, and the manner in which USEPA implements them, offer the flexibility to effectively deal with those challenges in a manner that ensures public health protection without imposing unreasonable financial burdens on water suppliers and consumers.  First and foremost, flexibility is necessary in order to address site-specific circumstances faced by struggling communities.  USEPA is not obligated under the SDWA to respond to every violation with a formal enforcement action, and the Agency should develop less resource-intensive approaches to address minor or first-time infractions.

If a water system’s noncompliance is not caused by water quality that is posing (or is likely to pose) an unacceptable health risk, bringing an enforcement action amounts to “enforcement for enforcement sake.”  The objective of enforcement instead should be to protect human health.  Flexibility is essential to facilitate that objective.

Policy on Use of Magnitude, Duration, and Frequency (MDF)

When developing MCLs, USEPA should be required to provide an objective MDF basis for determining under what circumstances noncompliance will be deemed “significant noncompliance” from a public health perspective. (Policy Approved by NRWA Board)

An important aspect in evaluating the impact of an SDWA rule is how USEPA defines noncompliance.  Ideally, compliance requirements should be established through a comprehensive assessment that is calibrated with the health risks USEPA is seeking to minimize.  The potential for excursions above a regulatory limit to cause a significant public health risk will depend on several factors, including:

· The “magnitude” (M) of the excursion versus the MCL level.  Given the conservative manner in which USEPA derives MCLs, drinking water contaminant levels in excess of the MCL may present a health risk that is virtually indistinguishable from the risk at the MCL itself.

· The “duration” (D) of the exposure.  An excursion that lasts several months may not be significant for contaminants that pose long-term exposure risks.

· The “frequency” (F) of excursions.  Depending on the mode of action of the contaminant at issue, MCL excursions that do not exceed a certain frequency may not pose an unreasonable risk to health.

In presenting health risk information, USEPA should develop information not just on lifetime exposure, but also on the risks associated with excursions of varying MDFs.  MCL compliance provisions should take those MDF risks into account, rather than assuming that any MCL excursion is an unacceptable risk, regardless of the MDF of the individual test result that exceeds the MCL.  All violations on an MCL based on an MDF noncompliance definition would be considered significant, thus providing more focus to USEPA’s enforcement efforts on those systems where enforcement action is needed.

Policy on Consideration of Analytical Error in Enforcement Actions

The SDWA should be amended to require USEPA to establish compliance provisions for MCLs that reflect the analytical error band associated with each contaminant.  For example, a system should not be deemed out of compliance with an MCL until it exceeds the MCL by two standard deviations of the results of the USEPA approved analytical method(s). (Policy Approved by NRWA Board)

Compliance monitoring is performed with test methods, all of which exhibit analytical variability.  Hence, laboratory measurements may not necessarily reflect a concentration above the MCL when the results fall within the error band, associated with the method, near the MCL.  Simple laboratory method variability can be the cause of an apparent violation of an MCL when in fact no violation exists.  For example, if the error band for contaminant X is + 5 at an MCL of 20, neither individual measurements nor averages up to 25 should be considered violations.

Policy on Affordability as an Affirmative Defense

The SDWA should be amended to enable water systems to raise affordability as an “affirmative defense” in an enforcement action. (Policy Approved by NRWA Board)

Affirmative defenses are now possible for upsets in USEPA’s Clean Water Act regulations at 40 C.F.R. §122.41(n) and do not prevent USEPA from initiating enforcement action.  Rather, affirmative defenses offer the water supplier an explicit means of terminating that action.  A water system facing an enforcement action would raise an affirmative defense based on its particular economic circumstances according to specific criteria that are broad enough in scope to consider the economic burdens a community is facing from both SDWA and non-SDWA regulatory programs.

X.  REGULATION AND COMPOUNDING EFFECTS

Policy on Compounding Effects

NRWA believes that USEPA has given insufficient attention to the compounding effects of regulations. (Policy Approved by NRWA Board) 
Since enactment of the SDWA in 1974, the number of regulated contaminants and the complexity of drinking water regulations have both increased dramatically.  Some of the most recent regulations (e.g., Stage 1 Disinfectants/Disinfection Byproducts Rule, Long Term 1 Enhanced Surface Water Treatment Rule, etc.) are stressing the capacity of State Primacy Agencies to implement them, and are truly overwhelming for many small and rural community water systems.

Existing rules affecting small systems intended to control microbiological risks include:

· Total Coliform Rule (TCR)

· Surface Water Treatment Rule (SWTR)

· Long-Term 1 Enhanced Surface Water Treatment Rule (LT1ESWTR)

· Unregulated Contaminant Monitoring Rule (UCMR)

· Filter Backwash Recycling Rule (FBRR)

· Consumer Confidence Reporting (CCR) Rule

· Unregulated Contaminant Monitoring Rule (UCMR)

Existing rules intended to control chemical risks include:

· Fluoride Rule

· Volatile Organic Chemicals (Phase 1)(VOCs)

· Lead and Copper Rule (LCR)

· Synthetic Organic Chemicals and Inorganic Chemicals (Phase II)(SOCs & IOCs)

· SOCs and IOCs (Phase V)

· Stage 1 Disinfectants/Disinfection Byproducts Rule (D/DBPR)

· Radionuclides Rule

· Arsenic Rule

· CCR Rule

· UCMR

USEPA’s Office of Ground Water and Drinking Water (OGWDW) is currently in the process of developing new regulations as required by the SDWA.  Future rules intended to control microbial risks include:

· Long-Term 2 ESWTR

· Ground Water Rule (GWR)

Future rules intended to control chemical risks include:

· Radon

· Stage 2 Disinfection Byproducts Rule (DBPR)

· Contaminants regulated from the Drinking Water Candidate Contaminant List (DWCCL)

The compounding impacts of current and proposed regulations across all systems, sizes, locations, and economic conditions should be determined and used in selecting the level of regulation.  Impacts that can compound with each new regulation include (Pontius 2001):

· psychological impacts imposed by an unending regulatory treadmill,

· complexity in determining exactly what needs to be done as regulations become more complicated.

· requirements that impose treatment changes to achieve conflicting objectives.

· compliance and monitoring costs.

· operational changes, compliance schedules, administrative demands, and regulatory indecision.

Policy on Non-Regulatory Approaches and Incentives

NRWA supports, whenever feasible, non-regulatory approaches and incentives to achieve the goal of providing public-health-protective drinking water. (Policy Approved by NRWA Board)
USEPA regulation of drinking water under the SDWA typically takes the form of command-and-control regulations, whereby mandatory rules are set, and enforcement action is taken unless the rules are met.  In essence, USEPA and primacy agencies must threaten to hit the water system with a big stick (enforcement) if they don’t toe the line in meeting very specific regulations.

As an alternative, non-regulatory programs whereby small systems are provided incentives to take action to ‘do the right thing’ for their system in providing quality drinking water may yield greater long term benefits than the ‘big stick’ approach.  This is especially true when small systems must divert resources towards complying with detailed regulations that may yield little or no health benefits compared to more pressing needs for their particular water system.
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� This particular policy statement is under consideration by NRWA.


� This particular policy statement is under consideration by NRWA.


� NRWA is currently in the process of developing its position on URTH.  The position stated here was voiced by NRWA during deliberations of the 2003 NDWAC affordability workgroup.


� NRWA is currently in the process of developing its position on consolidation.  The position stated here was put forth by NRWA staff during deliberations of the 2003 National Drinking Water Advisory Council (NDWAC) affordability workgroup.


� NRWA is currently in the process of developing its position on privatization.  The position stated here was a consensus voiced by NRWA staff at the Jan. 2003 Executive Director’s meeting.





PAGE  
1
National Rural Water Association


