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White Paper:

Enforcement Flexibility Under the Safe Drinking Water Act
Executive Summary


The cost of compliance with the ever-increasing number of Safe Drinking Water Act (“SDWA”) rules is staggering.  Due to both the cost and complexity of achieving those requirements, many water systems, particularly the smaller ones, are experiencing formidable compliance challenges.  This white paper was prepared to examine whether the SDWA enforcement provisions, and the manner in which EPA implements them, offer the flexibility to deal with those challenges in a manner that ensures public health protection without imposing unreasonable financial burdens on water suppliers and consumers.


The white paper presents options for enhancing enforcement flexibility, several of which are summarized below:

· Amend the SDWA to require EPA, as part of the MCL development process, to examine the risks associated with exposure to contaminants at  different magnitudes, durations and frequencies, rather than  assuming continuous exposure over a lifetime.  EPA should then be required to define MCL compliance based on those risks.  For example, EPA might determine that exceeding an MCL by up to 500 percent is not a violation, so long as the excursion does not last for a period longer than three consecutive months, more than once per year.

· Congress should amend the SDWA to authorize formal enforcement action only when a water system is deemed to be in “significant noncompliance.”  EPA should be required to define significant noncompliance at the time it promulgates MCLs based on the public health risks associated with different magnitudes, durations, and frequencies of exposure.  Warning letters and similar informal action would be appropriate in response to violations that are not “significant.”

· Congress should amend the SDWA to give states exclusive enforcement authority, except under extraordinary circumstances where a state has blatantly failed to carry out its responsibilities.

· Congress should take action to make variances and exemptions more compatible with the needs of water suppliers, particularly small systems that face legitimate economic or technological impediments to achieving compliance.

White Paper:

Enforcement Flexibility Under the Safe Drinking Water Act

Introduction


This white paper was prepared to examine the flexibility of the U.S. Environmental Protection Agency (“EPA”) to enforce the Safe Drinking Water Act (“SDWA”).  Enforcement flexibility is becoming increasingly important in light of the myriad of new SDWA requirements EPA is imposing.  Due to both the cost and complexity of achieving those requirements, many water systems, particularly the smaller ones, are experiencing formidable compliance challenges.  It is essential that the SDWA enforcement provisions, and the manner in which EPA implements them, offer the flexibility to deal with those challenges in a manner that ensures public health protection without imposing unreasonable financial burdens on water suppliers and consumers.  


The white paper is comprised of three parts.  The first explores the current enforcement framework at the federal level.  It begins with an overview of the SDWA enforcement provisions, describing the administrative actions EPA can pursue on its own, and the judicial actions it can pursue through involvement of the U.S. Department of Justice and the federal court system.  Part I then describes the discretion Congress gave EPA regarding whether or not to commence enforcement actions and what level of penalties should be imposed on non-complying water systems.  That discussion covers how EPA actually exercises that discretion in practice before, during, and after (via settlement policies) an enforcement action has been commenced.  The first part also includes an evaluation of the enforcement provisions in other major federal statutes, from the perspective of determining whether they offer more flexibility than the SDWA.  This part concludes with a discussion of how variances and exemptions fit into the enforcement scheme.


Part II explores the need for enhanced flexibility in the SDWA enforcement provisions.  It also examines how EPA’s decisions regarding the definition of non-compliance are integrally related to the need for enforcement flexibility.


Part III explores options for improving the prevailing statutory and regulatory provisions, and EPA’s implementation practices, to address some of the shortcomings discussed in previous parts of the white paper.  It also offers some insight on the avenues that may be available to pursue such changes.  Finally, it discusses EPA’s 1995 Small Community Enforcement Policy and its limited potential for providing relief to water systems.

I. SDWA Enforcement Framework 

A. Overview of SDWA Enforcement Provisions


The SDWA includes provisions for enforcing its requirements.  SDWA § 1414.  Under those provisions, EPA and the states share responsibility for enforcement.  In states with primacy (most states), EPA’s role initially is to provide oversight and technical assistance.  The Agency is authorized to take enforcement action only if a state fails to take appropriate action within thirty days after EPA notifies the state and the public water system (“PWS”) of the violation.  In states lacking primacy, EPA has direct responsibility for enforcement.  Its only obligation is to notify the local elected official with jurisdiction over the PWS before it takes enforcement action.  This and the next subsection focus on EPA’s enforcement role and the flexibility the Agency has in carrying out those activities.  The paper will not address the diverse enforcement programs administered by the states.  


The SDWA has provisions for both administrative and judicial enforcement actions.  In an administrative enforcement action, EPA issues to the PWS a unilateral order requiring it to come into compliance within a certain time period.  Orders typically include a schedule with various milestones that, if accomplished, will lead to compliance.  In response to noncompliance with an order, EPA can assess a civil penalty of up to a total of $25,000 in a subsequent administrative action.  If the penalty sought does not exceed $5,000, it can be assessed after public notice and opportunity for an informal hearing (unless the PWS requests a hearing “on the record” in accordance with § 554 of the Administrative Procedure Act).  If the penalty exceeds $5,000, the hearing must be on the record.  If the PWS fails to pay an administrative penalty, EPA can pursue judicial action to collect.  


EPA has the option of pursuing judicial enforcement in response to a SDWA violation (or failure to comply with an order).  Judicial enforcement actions are brought in federal district court.  The court has the latitude to enter “such judgment as protection of public health may require.”  SDWA § 1414(b).  This includes issuing injunctions requiring the PWS to comply within a specific time frame.  The court also has the discretion to impose a civil penalty of up to $27,500 per day of violation.  EPA must enlist the services of the Department of Justice in order to pursue judicial action.


To forestall an enforcement action, the PWS can submit a consolidation plan.  If that plan is approved, enforcement action for violations identified in the plan is precluded for up to two years.  SDWA § 1414(h).  The plan can be for the physical consolidation of the PWS with one or more systems, the consolidation of significant management and administration functions with one or more systems, or the transfer of ownership.  Id.

B. Enforcement Flexibility

EPA has considerable discretion as to whether to initiate an enforcement action, when to initiate such an action, and what penalty assessment, if any, to impose.  The following discussion elaborates on and evaluates the factors EPA considers in exercising that discretion.

1. Enforcement Discretion


The SDWA uses the word “shall” in describing EPA’s obligation to commence formal enforcement action in response to a violation.  That mandatory term has been construed as discretionary by the federal courts.  Thus, EPA is not required to respond to every violation with an enforcement action.  


In deciding on an appropriate response to a violation, EPA considers the seriousness of the violation, whether it is continuous or recurring, and whether or not the state has acted appropriately or has requested assistance.  U.S. EPA 1990, “Revised Definition of Significant Noncomplier (SNC) and the Model for Escalating Responses to Violations for PWSS Program,” Water Supply Guidance No. 57, May 22, 1990 [hereinafter “EPA Enforcement Model”].  


While EPA believes all violations should receive some “enforcement” response, that response does not have to be formal (i.e., an administrative order or judicial action).  For relatively minor or first-time infractions, EPA typically recommends informal responses, such as reminder letters and telephone calls, escalating to stronger letters if the problem is not corrected.  Only if the informal responses are not working or if the violation is significant does EPA recommend formal action.  EPA Enforcement Model.

2. How Does EPA Exercise This Flexibility?


Within EPA’s Model for responding to violations of the SDWA, the Agency has categorized SDWA violations into three tiers, with the Tier 3 violation being the least serious and Tier 1 being the most.


Tier 3 violations include most first-time violations of (1) microbiological and turbidity monitoring and reporting requirements, (2) Surface Water Treatment Rule, and 
(3) microbiological and turbidity MCLs.  The response to such violations is generally informal (e.g., reminder letters, telephone calls).


Tier 2 violations generally require a more formal response than Tier 3 violations.  Tier 2 violations are Tier 3 violations that have continued for some time and first-time violations of chemical and radiological MCLs.  Responses to Tier 2 violations include all informal responses (reminder letters, telephone calls, site visits, etc.) and formal notices of violation.


Tier 1 violations are the most significant and always require a formal response.  EPA claims an appropriate response to a Tier 1 violation includes negotiation of a bilateral compliance agreement, issuance of an administrative order, or commencement of a civil judicial action:  The majority of Tier 1 enforcement actions are handled at the administrative level.  Judicial enforcement typically is reserved for situations of continued noncompliance after an administrative order has been issued, when a higher penalty (greater than $25,000) is sought, when an enforceable consent decree with a schedule and stipulated penalties is sought, or when the case has regional or national significance.


In addition to its general enforcement policy, EPA has issued a policy on enforcement actions against small communities.  U.S. EPA 1995, “Policy on Flexible State Enforcement Responses to Small Community Violations,” Water Supply Guidance No. 91, November 22, 1995 (“Small Communities Policy”).  The Policy describes a small community compliance assistance program that a state can use as an alternative to traditional enforcement activities.  If a state elects to establish such a program, EPA generally will defer to its actions and not proceed with a federal enforcement action.  The shortcomings of this program are discussed in Section III of this paper.

Penalty Amount Discretion


The various penalty amounts provided  in the SDWA are expressed as maximums; there are no minimums.  Thus, subject to the appropriate cap, it is up to EPA (in administrative actions) and the court (in judicial actions) to determine what penalty, if any, to assess for the violation.    


As a guide to the courts, Congress identified several factors to govern penalty amount, including the economic benefit obtained, the gravity of the noncompliance, the degree of negligence or willfulness, the history of noncompliance, and the ability to pay.  SDWA 
§ 1414(b).

3. Settlement Flexibility


In the event EPA commences a formal enforcement action, it has broad discretion when it comes to settling, particularly with regard to the penalty assessment.  To promote consistency, EPA issued a policy on establishing appropriate penalties during settlement negotiations.  U.S. EPA 1994, “New Public Water System Supervision Program Settlement Penalty Policy,” Water Supply Guidance No. 81, May 25, 1994 (“Settlement Policy”).  In that policy, EPA established a bottom-line settlement penalty of $1,000 for administrative cases and $5,000 for judicial cases. 

According to EPA’s policy, an appropriate penalty is one that deters violations, is fair and equitable, and results in expeditious resolution of the problem.  With that in mind, EPA considers several factors (mirroring those in the SDWA) in determining what the appropriate penalty should be:  economic benefit, gravity, negligence or willfulness, history of noncompliance, litigation considerations, and ability to pay.  

The “ability to pay” factor will be of particular interest to small systems.  This adjustment factor reduces the amount of the penalty to what the violator can reasonably pay and still provide safe drinking water.  To be eligible for this reduction, the violator must demonstrate and document its inability to pay now and in the future.  This includes providing, at a minimum, three years’ worth of federal tax returns and a list of assets and liabilities.  A certified financial statement prepared by a certified public accountant also may be required.  Because municipal water systems do not submit tax returns, they are required to submit documents such as bond ratings and information on median income of residents, user fees, and other socioeconomic factors.

C. Enforcement Flexibility under Other Environmental Statutes

The enforcement provisions of other environmental statutes are similar to those of the SDWA.  The Clean Water Act (“CWA”), just like the SDWA, mandates enforcement actions for violations.  CWA § 309.  The Clean Air Act (“CAA”) and the Resource Conservation and Recovery Act (“RCRA”), on their face, are more flexible, stating that EPA may bring an enforcement action.  CAA § 113, RCRA § 3008.  Regardless of the language used, the result is the same.  The Agency has discretion whether or not to bring an enforcement action under any of these Acts.  None of the major federal environmental statutes offer more enforcement flexibility than the SDWA.

D. How Do Variances And Exemptions Fit In?  


Congress created variances and exemptions as a means by which eligible water systems can protect themselves from enforcement action.  Strictly speaking, those provisions do not provide enforcement flexibility to EPA.  They actually take away EPA’s authority to enforce against PWSs that have been granted a variance or exemption.  


Variances and exemptions have the potential to offer enforcement relief to water suppliers with a legitimate basis for being unable to comply with the SDWA, or to comply in accordance with EPA’s regulatory deadlines.  That relief, however, has largely been of theoretical value.


Variances and exemptions have been of only limited use to water suppliers, in part because of the way Congress structured them and in part due to EPA’s implementation practices.  For example, the small system variance provisions in SDWA § 1415 have proven ineffective, because variances cannot be granted unless EPA has established small system variance technologies for the particular MCL at issue.  EPA has opted not to establish any such technologies thus far.  


The exemption provisions also have been of limited use, because states are unsure of the basis for determining that the exemption “will not result in an unreasonable risk to health.”  A detailed discussion of the specific shortcomings in the SDWA variance and exemption provisions is beyond the scope of this white paper.  In its “Arsenic Affordability Report To Congress” (March 2002), EPA provides a brief analysis of the variance and exemption provisions and discusses action it intends to take to enhance their availability to small systems.

II. Need for Compliance and Enforcement Flexibility

The cost of complying with SDWA regulations can be substantial, particularly for smaller systems.  Small systems typically experience a relatively high cost per impacted household, because they do not benefit from the economy of scale enjoyed by the larger systems.  

Aside from the concentration at which EPA sets the MCL, the most significant factors influencing costs to the supplier are how EPA defines noncompliance and how EPA makes enforcement decisions.  The relationship between compliance and enforcement, and the need for flexibility in both areas, is described below.

A. Defining Noncompliance


A key issue in evaluating the cost implications of a SDWA rule is how EPA defines noncompliance.  Will noncompliance be triggered by any single excursion, by a quarterly average, by a running annual average, or some other convention?  An unnecessarily rigid compliance scheme actually could increase health risks by increasing water rates, thereby diverting fixed household income from expenditures that offer direct and substantial health benefits (e.g., medication and nutritious food).


Ideally, compliance requirements (i.e., how noncompliance is defined) should be established through a comprehensive assessment that is calibrated with the health risks EPA is seeking to minimize.  For MCLs based on long-term (i.e., chronic) exposure risks, the potential for excursions to cause a significant public health risk will depend on several factors.  First, it will depend on the degree of conservatism built into the MCL.  EPA develops MCLs based on a series of conservative assumptions that ultimately yield a value that is overly protective, in some cases by a very significant degree.  See the Precautionary Principles NRWA white paper for details (Raucher, 2001).  


The second factor is the “magnitude” of excursions vis-à-vis the MCL level.  Given the conservative manner in which EPA derives MCLs, drinking water with contaminant levels in excess of the MCL may present a health risk that is virtually indistinguishable from the risk at the MCL itself.  The MCL derivation approach typically predicts health risks at different possible MCL brackets.  For example, EPA presented health risk information on exposure to 3 ug/l, 5 ug/l, 10 ug/l and 20 ug/l in the arsenic rulemaking.  That approach is not precise enough to distinguish reliably between health risks of MCLs within those brackets.


The third factor relevant to assessing whether excursions of the MCL will pose a health threat involves the “duration” of the excursion episode.  An excursion that lasts several months may not be significant for contaminants that pose long-term exposure risks.


The fourth factor is the “frequency” of excursions.  Depending on the mode of action of the contaminant at issue, MCL excursions that do not exceed a certain frequency (and duration and magnitude) may not pose an unacceptable health risk.


The fifth factor involves analytical variability.  Compliance monitoring is performed with test methods, all of which exhibit analytical variability.  For example, for arsenic, a measurement of a sample known to contain 10 ug/l will yield test results between 3 ug/l and 17 ug/l at the 95th percentile (using the graphite furnace method).  Thus, measurements between 10 ug/l and 17 ug/l may appear to be higher than the MCL, but they do not necessarily reflect a concentration of arsenic that actually is above the MCL.  To the extent that regulators gauge compliance based on an annual average of quarterly samples, rather than a single measurement, the significance of analytical variability gets buffered to some degree.


For many contaminants, EPA has established a compliance scheme that takes the above factors into account, but only in a general (perhaps arbitrary) manner.  For example, EPA allows water suppliers to sample quarterly for certain contaminants, and it makes compliance determinations based on the one-year running average.  That approach recognizes that a single excursion is not going to pose public health risks and, thus, that it should not trigger a finding of noncompliance.  While that flexibility is favorable, it may not be optimal.  It is possible that a three-year (or longer) rolling average also would be appropriate to avoid unacceptable risks.
Another shortcoming of EPA’s approach is that a system will be deemed in noncompliance if the results of any one quarterly test would cause the running annual average to exceed the MCL.  Again, it does not appear that EPA based that requirement on a risk assessment showing that such an excursion would present an unacceptable health problem.  

Finally, EPA gives states the discretion to allow confirmation sampling for purposes of calculating the quarterly values to be used in the one-year running average scheme.  That process, where states allow it, offers additional flexibility to base compliance on the average of more than just four quarterly test results, rather than individual quarterly test results that may not be representative of long-term contaminant levels.  Nonetheless, it is still applied within the confines of a one-year compliance period, which may be more conservative than necessary to protect public health.


Compliance provisions optimally designed to account for the above factors will subject water suppliers to only those treatment costs actually needed to protect public health.  If that could be accomplished, fewer suppliers would face compliance problems, and there would be a reduced need for flexible enforcement provisions.  Indeed, suppliers would be deemed to be in noncompliance only where their actions, or failure to act, result in contaminant levels at a magnitude, duration, and frequency (“MDF”) that actually present unacceptable health risks.  In those circumstances, enforcement is appropriate, although flexibility is still needed for systems that have legitimate economic or technological feasibility difficulties.  

B. When Is Enforcement Flexibility Needed?


To the extent EPA’s approach for defining noncompliance is not calibrated closely to the health risks at issue (i.e., if EPA disregards the MDF factors), enforcement flexibility becomes more significant.  Where a finding of noncompliance does not equate to a finding that water quality is posing or is likely to pose an unacceptable health risk, bringing an enforcement action amounts to “enforcement for enforcement sake.”  The objective of enforcement instead should be to protect human health.  Enforcement discretion is essential to facilitate that objective.


To be effective in alleviating small water systems from unnecessary costs, enforcement discretion preferably needs to be explicit, as opposed to subject to the whim of the regulatory authorities.  Informal promises by EPA or the state that it will exercise “prosecutorial discretion” (i.e., that it will refrain from taking enforcement action) may not be sufficient.  Formal policies announced in the Federal Register (like the 1995 “Policy on Flexible State Enforcement Responses to Small Community Violations”) provide some assurances, but even those are offered with caveats.  Specific legislative language offers the most effective means of providing enforcement relief.


Congress and EPA should factor the above considerations into how MCLs should be set, how noncompliance with MCLs will be gauged, how to set compliance deadlines, and how regulators should respond to noncompliance.  The following section offers specific suggestions in that regard.

III. What Changes In Compliance And Enforcement Protocols Are Appropriate?

A. Options for Additional Flexibility


In considering any changes to existing compliance requirements and enforcement policies, Congress and EPA likely will be sensitive to the following principles.  


First and foremost, they will want to appear protective of human health.  

· They will not want their actions to be perceived as encouraging, or even tolerating, intentional noncompliance.  

· They will want to maintain strong incentives for discouraging noncompliance (i.e., maintain a palpable threat).  

· They will want to foster administrative convenience and consistency on the part of the regulators (i.e., avoid complicated compliance schemes that regulators will find difficult to administer).  

· They will not want to be perceived as supporting a “class system” that offers lower level health protection to low income consumers.  

· EPA will want to comply with the so-called “anti-backsliding” provisions of the SDWA (§ 1412(b)(9)), which require that any revisions “shall maintain, or provide for greater, protection of the health of persons.”  

· States will not want to increase monitoring burdens on water systems (or on states that perform such monitoring in lieu of the water systems).  

With those principles in mind, following are some flexibility options to consider exploring with Congress and/or EPA.

1.
Amend the SDWA requirements for establishing MCLs as follows.  First, in presenting health risk information, EPA should be required to develop information not just on lifetime exposure, but also on the risks associated with excursions of varying MDFs.  Second, EPA should be required to establish MCL compliance provisions that take those MDF risks into account, rather than assuming that any MCL excursion (e.g., based on an annual average) is an unacceptable risk, regardless of the MDF of the individual test results that exceed the MCL value.  For example, for contaminant “X,” EPA may establish that exceeding the standard by up to 500 percent is not a violation, so long as the excursion does not last for a period longer than three consecutive months more than once per year.  Or it may establish that exceeding the standard by up to 600 percent is not a violation so long as it does not occur more than any 60 days in any calendar year.  Another example may be to get Congress to require that EPA consider the risks associated with a noncompliance definition based on a two through ten-year rolling average (or upper percentile value), rather than adhering to the one-year average the Agency routinely applies to many contaminants.  These are just examples, and the actual MDF limit(s) would need to be developed using appropriate toxicological and statistical principles, in light of the particular contaminant at issue.


The tradeoff with this approach is that its implementation could require more monitoring than EPA currently requires.  One option might be to give water systems the choice of accepting a more traditional compliance scheme (e.g., quarterly monitoring with compliance based on an annual average) or an MDF approach.  This option also would add complexity to the regulators’ task of making compliance determinations.  While administrative convenience is desirable, it should not be a dominant factor in regulating drinking water.

2.
An alternative to the first option would be to amend the SDWA to authorize formal enforcement only where a system is deemed to be in “significant noncompliance.”  Instead of requiring EPA to consider MDF up front in establishing the MCL compliance scheme, Congress would require EPA, in its MCL rulemakings, to provide an objective MDF basis for determining under what circumstances noncompliance will be deemed “significant noncompliance” from a public health perspective.  Congress could restrict EPA from commencing enforcement action against MCL violations that are not “significant.”  Instead, it could authorize EPA and the states to issue some sort of warning letter for any violation that does not constitute significant noncompliance.


If option one were implemented, and EPA were required to define noncompliance based on a thorough MDF analysis, the resulting scheme would subsume significant noncompliance.  In other words, all violations of an MCL based on an MDF noncompliance definition would be considered significant.

3.
Amend the SDWA enforcement provisions to give states exclusive enforcement authority.  Currently, EPA and the individual states share enforcement powers, as discussed in Part I of this white paper.


The current SDWA enforcement scheme is inappropriate, because it elevates EPA’s judgment above that of the states, even though the state is in a much better position to make informed judgments about the need for enforcement.  At least in the 49 states that have primacy, the states, and not EPA, work directly with water suppliers.  That relationship places states in the unique position to understand the nature of a supplier’s compliance problems, the options available to resolve those problems, and the efforts a supplier has or is willing to make towards that end.


EPA should be barred from initiating a formal enforcement action if a state: (1) concludes that compliance is possible without the need for a formal enforcement action; (2) has maintained a record of the compliance efforts the supplier has made to date; and (3)  has received assurances from the supplier regarding additional efforts that will be completed in accordance with a specified schedule (perhaps memorialized in a consent agreement), or can demonstrate that it is diligently working to obtain such assurances from the water supplier.


The current system takes away some of the flexibility necessary to deal with the practical difficulties oftentimes associated with achieving compliance.  It subordinates the state’s judgment to that of EPA’s in a governmental function that is local or state-wide, as opposed to interstate, in scope.  State judgment should be accorded substantial deference under these circumstances.  Note that the State of Nebraska and other petitioners that challenged EPA’s arsenic rulemaking are claiming that the Agency lacks authority under the Commerce Clause of the U.S. Constitution to establish drinking water standards in the first place.

4.
Amend the SDWA to require EPA to establish compliance provisions for MCLs that reflect the analytical error band associated with each contaminant.  For example, if the error band for contaminant X is + 5 at an MCL of 20, EPA should establish that neither individual measurements nor averages up to 25 will be considered violations.

5.
Amend the SDWA to enable water systems to raise affordability as an “affirmative defense” in an enforcement action.  Affirmative defenses (which are available for upsets in EPA’s Clean Water Act regulations at 40 C.F.R. §122.41(n)) would not prevent EPA from initiating an enforcement action.  Rather, they would offer the water supplier an explicit means of terminating that action.    


Here’s how an affirmative defense might be structured.  A water system facing an enforcement action could raise an affirmative defense based on its particular economic circumstances if: (1) the alleged violation involves an MCL that EPA developed based on unrealistic affordability conclusions (e.g., based on assumptions that focus on  national “medians” rather than the households that fall below the median), and (2) the  water system can establish that it is ineligible for a variance or exemption.  


Congress would need to develop (or require EPA to develop) affordability criteria to govern the affirmative defense.  Those criteria should be broad enough in scope to consider the economic burdens a community is facing from both SDWA and non-SDWA-regulatory programs.  EPA’s “Information for States on Developing Affordability Criteria for Drinking Water” (February 1998) does not contain suitable information to provide affordability guidelines to govern the affirmative defense.  NRWA should consider participating in EPA’s efforts to reevaluate affordability, as represented in the Agency’s Report to Congress.  EPA has invited stakeholder input.     

6.
Amend the “consolidation” provision in the SDWA (§ 1414(h)) either to expand the two-year period in which EPA is precluded from bringing an enforcement action, or to provide flexibility for an extension based on the PWS’s good faith efforts.

7.
Seek to have Congress require the General Accounting Office (“GAO”) to (1) study the efficacy of the variance and exemption provisions, and EPA’s implementation practices; and (2) recommend options for improvement.  Congress has amended those provisions extensively since they first appeared in 1974.  It should, based on the GAO study, amend the provisions as necessary to make them more practical and effective.  EPA’s Report to Congress states that the Agency will seek input on affordability from the Science Advisory Board (“SAB”).  That will be useful, but GAO may be more objective, given that, unlike the SAB, it is not a part of the EPA.  

B. Avenues for Seeking Relief


None of the above options will be easy to implement.  NRWA will encounter significant obstacles in any attempt to get the changes adopted by Congress or EPA.  A critical prerequisite to build support will be documenting and quantifying that there really is a problem that needs to be addressed.  Justifying the need for more enforcement flexibility may prove difficult, given EPA’s (and many states’) historical reluctance to bring enforcement actions against small water systems.  Even where enforcement actions have been taken, EPA may have invoked the “ability to pay” provision in its settlement policy and thereby chosen not to impose substantial penalties. 
If NRWA is unable to establish empirical evidence showing numerous past enforcement actions seeking sizable penalties from water suppliers (particularly smaller systems), the Association could use examples of whatever cases have been brought to support the need for early intervention.  NRWA could use those examples to support the position that enforcement reforms are necessary, not so much to fix a widespread ongoing problem, but to prevent problems that are reasonably likely to occur in the future. 


Justifying the need for a more appropriate (MDF) method of defining noncompliance (as described above in option 1) also may be a substantial challenge.  Substantiating such a change may necessitate a study that compares the cost of complying with the MCL, using an MDF approach for defining noncompliance, versus using the current EPA approach.


Such a study probably would involve two steps.  The first would require the calculation of a noncompliance definition based on the public health risks for a particular contaminant (say arsenic) considering the MDF of exposure.  That task by itself could require a formidable technical effort that may not be warranted absent some indication that it ultimately will prove useful.  Perhaps a noncompliance definition based on a set of assumptions would suffice just to make the point.  NRWA could retain an expert on arsenic risks in drinking water who, without an extensive effort, might be able to find a convention for defining non-compliance that offers more flexibility than EPA’s current (one-year rolling average) approach.  For example, the expert may conclude that, without appreciably increasing the risks EPA deems to apply to an MCL of 10 ug/l, non-compliance can be defined as – greater than 10 ug/l, based on a five-year rolling average (of annual monitoring resulting) with no single annual result exceeding 50 ug/l.  The expert’s recommended convention would not be definitive, of course, and a thorough “calibrated” assessment might yield other options.  It would, however, provide a baseline for conducting the comparison necessary to evaluate whether or not the MDF approach has the potential for substantially reducing compliance costs.


The second step would involve comparison of treatment costs, both capital and O&M.  Perhaps the comparison could be performed with different sets of simulated long-term raw water data, using a Monte Carlo analysis.  If the cost of complying with the arsenic MCL based on the MDF noncompliance definition was substantially less than the cost associated with EPA’s current one-year rolling average, NRWA may be able to support its claim that drinking water regulations are being implemented in a manner more costly than necessary to protect public health.

C. Relief Under EPA’s 1995 Municipal Enforcement Program


Limited enforcement flexibility is provided in EPA’s 1995 “Policy on Flexible State Enforcement Responses To Small Community Violations.”  EPA offers small communities (2,500 or less in population) with compliance problems (regardless of the environmental statute involved) a commitment that it will refrain from commencing enforcement action if the state and community agree to certain conditions.  


In short, EPA will refrain from taking enforcement action where the State and community, within a designated period, enter into and begin implementing a written and enforceable compliance agreement that:  (1) establishes a schedule for correcting all outstanding noncompliance problems, including but not limited to those arising from the SDWA; (2) ensures continued compliance with all environmental requirements with which the community already is complying; and (3) ensures future compliance with any additional already-promulgated environmental requirements that will become effective after the agreement is signed.


The 1995 Policy offers very limited relief to water suppliers experiencing compliance problems.  Aside from the 2,500 population cut-off, and its application to communities and not the private sector, the Policy is more burdensome than most states are willing, or able, to handle.  
In particular, participating states are required to evaluate all noncompliance problems at once, regardless of the statutory origin.  That burden is particularly inappropriate when dealing with SDWA violations, because the state regulatory agency responsible for enforcing the SDWA (i.e., the Health Department) oftentimes is separate jurisdictionally and administratively from the regulatory agency responsible for all other environmental regulations.  Consider the inter-Agency coordination that would be necessary to establish compliance agreements that meet EPA’s criteria.  Which agency would take the lead?  If the Health Department wants to provide assistance to a community experiencing non-compliance only with respect to the SDWA, how would it motivate the other state regulatory agency to study the ongoing and future non-SDWA compliance capability of a community?


While the 1995 Policy is conceptually sound, it will require considerable modification to make it more attractive to states and water systems.  EPA has announced plans to consider revisions to its Policy.  67 Fed. Reg. 3135 (Jan. 23, 2002).  NRWA has filed comments seeking improvements that can offer substantial benefits to PWSs.

IV. Conclusion


The cost of compliance with the ever-increasing number of SDWA rules is staggering.  Smaller systems, in particular, are facing considerable economic difficulties in meeting those challenges.  While protecting public health is an obvious priority, that goal should be pursued in a manner that does not impose unnecessary burdens on suppliers and consumers.


The white paper explores this issue from the perspective of the SDWA compliance and enforcement provisions, and EPA’s implementation procedures.  It concludes that Congress can avoid imposing excessive burdens on water suppliers in three general ways.  First, Congress should require the Agency, for each of the MCLs it issues, to establish a definition of noncompliance specifically calibrated to the magnitude, duration, and frequency of exposure that actually poses risks to public health.  A noncompliance definition based on the lifetime exposure assumption inherent in many MCLs is likely to be unnecessarily stringent.


Second, Congress should modify the SDWA enforcement provisions to establish a tiered program that authorizes EPA to take enforcement action only when a state has blatantly failed to fulfill its primary enforcement responsibilities.  EPA also should be authorized to take enforcement action only when it finds violations that constitute significant noncompliance.  Water systems should not be burdened with the threat of penalties for violations that are not significant from a public health perspective.  A warning letter, together with an offer of technical assistance, would be appropriate instead.


Finally, Congress should take action to make variances and exemptions more compatible with the needs of water suppliers, particularly small systems and other systems that face legitimate economic or technological impediments to achieving compliance. 
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